
Tribunal remarked that choice of method for determination of arm’s length price is not an unfettered choice and it had to be exercised
on the touchstone of principles governing selection of most appropriate method under Section 92C(1) of the Act.

Tribunal further opined that TPO do have powers to alter and adopt what he perceives to be the most appropriate method, however
this can only be done by following the course laid down in proviso to Section 92C(3) of the Act i.e. by issuing specific show cause notice
to that effect by the TPO, and the reasons so assigned for rejection of the most appropriate method, adopted by the Assessee, are subject
to judicial scrutiny.

The Tribunal concluded that in the present case, the reason adopted by the TPO were not sustainable in law in view the below
discussions:

o Volume difference: One of the factors affecting comparability is volume, and therefore volume difference is relevant.
However, in the Assessee’s case, the quantum was not so material (transaction value of INR 23 crs with AE vs. INR 12 crs with
non-AE) so as to affect the degree of comparability.

o Difference in FAR analysis: This is a valid reason but needs more than macro observations without any specifics. In the
present case, the TPO made sweeping generalization without an effort at any stage to demonstrate / elaborate nature of these
differences.

o Geographical location: Bearing in mind Rule 10B(2)(d), the Tribunal opined that “Geographical location, by itself, is not an
important factor for deciding comparability of an uncontrolled transaction, its importance lies in being one of the factors
which could affect the market conditions in which respective parties operate”. Thus, unless market conditions are materially
different, geographical location is of no consequence in judging comparability. The Tribunal further observed that unlike the
market for a physical product, the market for consultancy services is unlikely to be restricted to national boundaries.

o Impact of problem faced in respect of funding and environment clearance: The Tribunal observed that Assessee made an
uncontroverted factual claim that there were no such issues in the relevant financial year.

Regarding procedural aspect, the Tribunal ruled that for purpose of computing time period under Rule 34(5) of the ITAT Rules,
lockdown period owning to COVID-19 should be excluded. In this regard, reliance was placed on Hon’ble Prime Minister speech on
24th March 2020, Hon’ble Supreme Court of India, order dated 6th May read with order dated 23rd March 2020, Hon’ble Bombay High
Court’s order dated 15th April 2020, etc.

Safe Harbour rules notified

Central Board of Direct Taxes (“CBDT”) notified the Safe harbour rules for AY 2020-21. The previous rates will continue to apply for
this year as well.

JDIT designated as authority before whom CbCR information to be notified

The Income Tax Department has designated Joint Director of Income tax (Risk Assessment)-1 as the Income tax Authority before whom
particulars of parent entity and alternate reporting entity to file Country by Country Report (CbCR) would be notified. This comes into
effect from April 1, 2020. The JDIT has his office in New Delhi

GST-ADVANCE RULINGS
CA. C. B. Thakar, CA. Jinal Maru

Case: M/s SRI VENKATESHWAR AGENCIES [2020-TIOL-111] (TELANGANA AAR)

The applicant are the distributors of “SCOOPS” brand ice cream and ice cream products are supplied by them to sub-distributors,
hotels, party orders and retail outlets in Hyderabad. They seek ruling as to the applicability of GST rates in pursuance to various
amendments in entry 7 of notification 11/2017-CTR as regards various types of transactions.

The AAR held as under :



ACTIVITY RULING

Ice cream and ice cream allied
products, milk shakes served
in the parlour with or
without adding ingredients
like fruits or topping sauces
according to the customer
taste or requirements

For the period from
15.11.2017 to 30.09.2019 &
w.e.f 01.10.2019 under Sl. No.
7(i) & 7(ii) respectively of
amended notifications @5%
GST without availability of
credit of input tax charged on
goods and services used in
supplying the service

Ice cream and ice cream allied
products sold in the parlour
as such i.e. cups, cones, bars,
sticks, novelties, ½ litre
packs, party pack and bulk
packs etc

Same as above

Party orders: sale of bulk ice
creams to caterers as
takeaway

The provisions of Not. No.
11/2017-CT(R) (as
amended)are not applicable.

Party orders: Serving of ice
creams with incidents like
fruits or topping as per the
guest requirements or taste

For the period from
15.11.2017 to 30.09.2019
under Sl. No. 7(v) @ 18% GST

For the period from
01.10.2019 onwards under Sl.
No. 7(v) @ 5% GST without
availability of credit of input
tax charged on goods and
services used in supplying
the service

Ice cream products of cups,
cones bars, sticks, novelties
etc. sold to pushcart vendors,
who in turn sell to their
customers.

The provisions of Not. No.
11/2017-CT(R) (as
amended)are not applicable.

Case: SHREE DIPESH ANIL KUMAR NAIK [2020-TIOL- 134] (GUJARAT AAR)

The applicant owned vacant land. As per the Plan Passing Authority, the seller of land is required to develop the primary amenities
like Sewerage and drainage line, Water line, Electricity line, Land levelling for road, Pipe line facilities for drinking water, Street lights,
Telephone line etc. The applicant sells these developed plots to customers. They sought for leviability of GST on said transaction.

AAR held that the activity of the sale of developed plots, which covers the price for not only land but also for the amenities carried out,
would be covered under the clause ‘construction of a complex intended for sale to a buyer’ under clause 5(b) of Schedule –II. sale of
developed plot is not equivalent to sale of land and therefore it is not exempted.



Case: M/s DEENDAYAL PORT TRUST [2020- TIOL- 131] (GUJARAT AAR)

The applicant is engaged in development of port based smart city i.e. Smart Industrial Port City (SIPC) within Gandhidham- Kandla-
Adipur Complex. They have incurred various project development expenses like Programme management consultancy, Marketing
Consultancy, Land levelling and other related works, Roads, Water, Electricity, & Drainage Infrastructure and other related works for
Development of SIPC. That after the development of SIPC, DPT will auction the land under the SIPC for 60 or more years, for a
consideration, in the form of one time up front premium and pay GST on same. They sought ruling for whether they can claim of ITC
on said expenses incurred by them during development of SIPC.

AAR held that the said project development is nothing but construction of an immovable property and any project development
services or goods or works contract used for construction of an immovable property shall attract the provisions of clauses (c) and (d)
under sub-section (5) of Section 17 of the CGST Act, which specifically deny input tax credit in respect of works contract services or
goods and services used for construction of an immovable property

CO-OPERATIVE HOUSING SOCIETIES
CA. Ramesh Prabhu, CA. Mukul Varma

Maharashtra Govt vide notification dated 17th June, 2020 has postponed the election to all cooperative societies including the
cooperative housing societies for a period of three months due to covid 19.

As per powers vested in the State Government to postpone election under Section 73CC of the M.C.S.Act 1960, the State Government
vide its order dated 17.06.2020 bearing Reference No 0120/P.K.70/13-S has stayed elections to the managing committee of all Co-
operative Societies for 3 months from the date of order i.e. till 16.09.2020 . The said decision has been taken in public interest looking at
the present epidemic of COVID 19.

MAHARERA
CA. Ashwin Shah

UPDATE ON REAL ESTATE (REGULATION & DEVELOPMENT) ACT , 2016

ONLINE MODULE FOR COMPLAINTS HEARING :-

Maharashtra Real Estate Regulatory Authority has made dynamic changes to prevailing system of hearing complaints filed u/s 31 of
the Act. This has been done looking at prevailing conditions of COVID 19 outbreak and to achieve the objective of social distancing and
speedy disposal of complaints.

MahaRera vide its circular No. 27/2020 dated 12th June , 2020 has prescribed the process of filing new complaints and also process of
handling old complaints by mentioning SOP .

With the introduction of hearing through Video Conferencing , MahaRera has become first regulator in India to tackle all matters
through online mode giving benefit of ease of doing to developers, allottees etc

These will result in saving of lots of human time and physical intervention and also aims to achieve the Preamble of the Act i.e speedy
disposal of complaints.

For complaints already filed and for new complaints also , respondent shall submit its reply/counter reply etc with in 15 days.
Complainant can also its counter reply and rejoinder accordingly.

Before actual hearing both the parties shall complete all written pleading using online portal facility.

Hearing shall be done through video conferencing (VC) and both the parties shall be given login credential and specific time slot shall
be made available to both the parties.

Both the parities shall upload in short arguments points i.e Synopsis of arguments done in hearing in 2-3 pages only and maximum
size allowed is 1 MB. The Synopsis shall be uploaded with in 7 days of conclusion of hearing.




