
FORM GSTR-2A) which were uploaded by the applicant along with the refund application on the common portal. However, vide
Circular No.135/05/2020 – GST dated the 31st March, 2020, the refund related to these missing invoices has been restricted. Now, the
refund of accumulated ITC shall be restricted to the ITC available on those invoices, the details of which are uploaded by the supplier
in FORM GSTR-1 and are reflected in the FORM GSTR-2A of the applicant.

It is clarified that the aforesaid circular does not in any way impact the refund of ITC availed on the invoices / documents relating to
imports, ISD invoices and the inward supplies liable to Reverse Charge (RCM supplies) etc. It is hereby clarified that the treatment of
refund of such ITC relating to imports, ISD invoices and the inward supplies liable to Reverse Charge (RCM supplies) will continue to
be same as it was before the issuance of Circular No. 135/05/2020- GST dated 31st March, 2020.

CBIC vide circular no. 140/10/2020-GST dated 10th June, 2020 has provided clarification in respect of levy on GST on Director
remuneration as follows

LEVIABILITY OF GST ON REMUNERATION PAID BY COMPANIES TO THE INDEPENDENT DIRECTORS OR THOSE
DIRECTORSWHO ARE NOT THE EMPLOYEE OF THE SAID COMPANY

The primary issue to be decided is whether or not a “Director” is an employee of the company. In this regard, from the perusal of the
relevant provisions of the Companies Act, 2013, it can be inferred that:

i) The definition of a whole time-director under section 2(94) of the Companies Act, 2013 is an inclusive definition, and thus he may
be a person who is not an employee of the company.

ii) The definition of “independent directors” under section 149(6) of the Companies Act, 2013, read with Rule 12 of Companies (Share
Capital and Debentures) Rules, 2014 makes it amply clear that such director should not have been an employee or proprietor or a
partner of the said company, in any of the three financial years immediately preceding the financial year in which he is proposed
to be appointed in the said company.

Therefore, in respect of such directors who are not the employees of the said company, the services provided by them to the Company,
in lieu of remuneration as the consideration for the said services, are clearly outside the scope of Schedule III of the CGST Act and are
therefore taxable. In terms of entry at Sl. No. 6 of the Table annexed to notification No. 13/2017 – Central Tax (Rate) dated 28.06.2017,
the recipient of the said services i.e. the Company, is liable to discharge the applicable GST on it on reverse charge basis.

LEVIABILITY OF GST ON REMUNERATION PAID BY COMPANIES TO THE DIRECTORS, WHO ARE ALSO AN EMPLOYEE
OF THE SAID COMPANY

Once, it has been ascertained whether a director, irrespective of name and designation, is an employee, it would be pertinent to
examine whether all the activities performed by the director are in the course of employer-employee relation (i.e. a “contract of service”)
or is there any element of “contract for service”.

It is clarified that the part of Director’s remuneration which are declared as “Salaries” in the books of a company and subjected to TDS
under Section 192 of the IT Act, are not taxable being consideration for services by an employee to the employer in the course of or in
relation to his employment in terms of Schedule III of the CGST Act, 2017.

It is further clarified that the part of employee Directors remuneration which is declared separately other than “salaries” in the
Company’s accounts and subjected to TDS under Section 194J of the IT Act as Fees for professional or Technical Services shall be
treated as consideration for providing services which are outside the scope of Schedule III of the CGST Act, and is therefore, taxable.

CORPORATE LAWS
CA. Premal Gandhi, CA. Sumeet Doshi

The Companies (Management and Administration) Amendment Rules, 2020 have been notified vide Notification No G.S.R. 538(E),
dated 28/08/2020



The Transaction of Business of the Government of Union territory of Jammu and Kashmir Rules, 2019 vide Notification No G.S.R.
534(E), dated 27/08/2020

Clarification on Extension of Annual General Meeting (AGM) for Financial Year Ended as at 31-3-2020 issued vide General Circular No.
28/2020 [F. No. 2/4/2020-Cl-V], dated 17-8-2020

Investor Grievances Redressal Mechanism – Handling of Scores Complaints by Stock Exchanges and Standard Operating Procedure for
Non-Redressal of Grievances by Listed Companies. Circular No. SEBI/HO/OIAE/IGRD/CIR/P/2020/152, dated 13-8-2020

TRANSFER PRICING
CA. Bhavesh Dedhia, CA. Shazia Khatri,

CA. Hardik Khowala

ICAI releases revised Guidance Note on Transfer Pricing

The Institute of Chartered Accountants of India (ICAI) through its Committee on International Taxation issued the eighth edition of the
Guidance Note on report under section 92E of the Income-tax Act, 1961 (Act), on 20 August 2020. Earlier in June 2020, the said
Committee released an exposure draft seeking comments on the amendments proposed. The revised and updated publication
incorporates amendments made by the Finance Act 2020 and CBDT notifications.

Updated Guidance Note now incorporates amendments made recently:

• Scope of safe harbor rules (u/s 92CB read with Rule 10TA to 10TF) and Advance Pricing Agreements provisions (u/s 92CC read
with Rule 10F to 10T) expanded to cover profit attributable to Permanent Establishment (PE) under section 9(1)(i) of the Act;

• Change in due date with respect to transfer pricing documentation and Accountant’s report (Form 3CEB);

• Relaxation to non resident banking companies from the provisions of thin capitalisation (u/s 94B);

• CBDT notification dated 20 May 2020 extending the provisions of safe harbour rules notified earlier for AYs 2017-18 to AY 2019-20
to AY 2020-21.

The Guidance Note is of immense use for all CAs practising in the area of Transfer Pricing in effectively discharging their professional
responsibilities.

Reference made for Special Bench constitution to determine meaning of the term “Paid” in Tax Treaty

[Ampacet Cyprus Limited v. DCIT (ITA No. 1518/Mum/16 and 560/Mum/2017)]

The Mumbai Bench of Income Tax Appellate Tribunal (ITAT) recently made a reference to the President of Mumbai ITAT, for
constitution of the Special Bench for assigning meaning to the term ‘paid’ used in the Article 11 on ‘interest’ in India-Cyprus Double
Taxation Avoidance Agreement (DTAA or tax treaty).

In the facts of the case, the Appellant, a company incorporated in Cyprus, advanced loan to its Indian subsidiary. During the impugned
assessment years, the Indian subsidiary had not paid interest on loan to the Appellant due to moratorium provided on interest
payments in the loan agreement. However, the Transfer Pricing Officer (TPO) disregarded the moratorium and proposed an
adjustment for the notional interest to the Appellant’s income. Subsequently, the Hon’ble Dispute Resolution Panel (DRP) upheld the
view of the TPO. Aggrieved by the action of the TPO and DRP, the Appellant challenged the adjustment on the ground that tax can
only be levied under Indian-Cyprus treaty, if the interest is actually paid because of use of term ‘paid’ in the Article 11 of the treaty. The
Appellant further placed reliance on several decisions of the ITAT, wherein it was held that the DTAA provides for taxability of interest,
royalty and fees for technical services only on cash payment basis.

In this context, the ITAT observed that the term ‘paid’ is not defined in the Indian-Cyprus treaty, but Article 3(2) of the treaty provides
that unless the context otherwise requires, the definition of the undefined treaty term should be adopted from the domestic law of the
source country i.e. India in the present case. Accordingly, definition of the term “paid” under section 43(2) of the Income-tax Act, 1961
(Act) may be relevant. However, the ITAT opined that this meaning cannot be imported in the tax treaty mechanically, without any
application of mind and hence, it calls for a larger bench to adjudicate whether or not this domestic tax law meaning of the expression
‘paid’ will be relevant. The ITAT further observed that all the decisions relied upon by the Appellant were rendered without




